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The Cuatrman. We thank you for your testimony. 

Mr. Hints. I thank you. 

The Cuamman. The next witness is Mr. Lester P. Barlow, of 
Stamford, Conn. 

Mr. Barlow, please give your name and address, and the capacity 
in which you appear. 


STATEMENT OF LESTER P. BARLOW, STAMFORD, CONN. 


Mr. Bartow. Mr. Chairman, I am speaking without authority 
from any one else, but in the interest of the professional inventors of 
the United States. 

The Cuarrman. You may proceed. 

Mr. Bartow. Mr. Chairman and members of the committee, I 
would like to call this fact to your attention in the few minutes that 
I will be before you, that I am not going to ask for myself or for 
anyone else any special consideration under the tax system of this 
country. All I ask is that everybody be taxed the same, especially 
the engineers and inventors of this country, because this Nation 
requires their inventions; and I ask that we do not be set in a sepa- 
rate category and taxed higher than other professional men. 

Section 107 of the Internal Revenue Code, which is title 26 of 
the United States Code, provides that if an individual receives in a 
lump sum in any single Pie compensation for personal services 
performed over a period of 5 or more years he shall not be required 
to pay any greater income tax on the lump sum received than if the 
sum in question had been paid to him in equal portions in each 
of the years in which the service was performed. The paragraph 
of the Internal Revenue Code in question reads as follows: 

Compensation for services rendered for a period of five years or more. In 
the case of compensation (n) received, for personal services rendered by an 
individual in his individual capacity, or as a member of a partnership, and 

+ covering a period of five calendar years or more from the beginning to the 
completion of such services, (b) paid (or not less than 95 per centum of 
which is paid) only on completion of such services, and (c) required to be 
included in gross income of such individual for any taxable year beginning 
after December 31, 1938, the tax attributable to such compensation shall not 
be greater than the aggregate of the taxes attributable to such compensation 
had te been received in equal portions in each of the years included in such 
period. 

This paragraph was incorporated in the tax laws largely for the 
benefit of lawyers who often render services over a long period of 

ears and do not receive their compensation until the services have 
een completed. The language of the statute is broad enough, how- 
ever, to cover compensation received in a lump sum for services 
performed by any individual, except persons whose services are 
rendered in the form of developing and patenting inventions. This 
is due to the fact that in the statute as now on the books the com- 
pensation must be for personal services and the sale of a patented 
invention by the inventor is not technically a sale of services. 

I am proposing an amendment to section 107 which will make 
it possible for inventors to get. the same tax benefits now allowed to 
other individuals and professions. 
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The amendment which I propose is as follows: 


(2) In case of compensation paid to the inventor for the use or infringe- 
ment of patent rights and which payments’ have remained unpaid for a period 
of five years or more, the tax attributable to such compensation assessed 
against any such inventor receiving the same in any taxable year beginning 
after December 1, 1939, shall not be greater than the aggregate of the taxes 
attributable to such compensation had it been received in equal proportions 
in each of the years during which the invention or inventions covered by 
such patent or patent rights had been under development and test prior to the 
issuance of the patents thereof, 

Everyone knows, of course, that a practical and valuable inven- 
tion usually results from a long period of study, effort, research, 
and development. Ideas of this kind do not spring into existence 
complete on the spur of the moment. It is needless for anyone to 
argue this point, because everyone is familiar with the long years 
of effort historically associated with scientific advancements, many 
of which have made this nation outstanding in economic leadership 
and improvements in the social welfare. 

Each of you will recognize, of course, that it is manifestly unfair 
to apply the high surtaxes to income received in one year if that 
income is really attributable to work performed over a long period 
of time without compensation or certainty of any compensation. 
This applies with equal force either to the inventor, the lawyer, or 
any other professional man who renders services. 

Let us take for an example an inventor who perhaps works for 7 or 8 

ears from the conception to the final acceptance of his inventions and 
is then paid a lump sum for his patent rights. From the beginning of 
that period of time to the final acceptance of the invention and the 
payment therefor he may have, and often does, require the aid of an 
attorney familiar with the patent laws, and very often the compen- 
sation to be paid to such an attorney, or the major part of it, is deferred, 
as is the inventor’s compensation, until the device or invention is finally 
accepted. In such an instance the compensation received by the in- 
yventor under the present law is subject to the rate taxation of the year 
in which the payment is received and if the sum received is substan- 
tial the inventor is required to pay very high surtaxes on the sum re- 
ceived. The lawyer, however, who has been performing services over 
the same period of time and upon the same subject matter and to the 
same end is permitted in effect to spread this income over the period in 
which his services were performed if the development has taken more 
than 5 years, and, consequently, pays a much lower proportion of the 
sum received in the form of Federal taxes. The law, you will see, has 
in one case taxed one of these partners, the lawyer, on the personal- 
service basis. The inventor is taxed on another basis and pays a far 
greater proportional tax than his attorney. 

In my case an act of Congress has been passed directing payment 25 
years from the time I did the work. Because I am being compensated 
for infringement. of patent rights it is held that I am not being paid 
for “personal services.” The hazardous development of those Sombs 
for the national defense was such that the observing officials of the na- 
tional-defense departments remained behind safe armor a mile away 
while I carried on the experiments to bring the bombs to perfection, 
and everybody concerned in those days recognized that I would have 
been personally dead if my personal handling of those bombs had not 
been such as to protect me against an unpredictable explosion. In 
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other words, the attorney on the leather-seated cushion in his office took 
no physical risks, He merely risked his associations with me and the 
possible loss of compensation if I failed to succeed. I took that risk 
and the additional risk of physical injury and perhaps death, and I 
think because that is true that I should at least have the same ad- 
vantage that the attorney has under the tax laws. With that in mind, 
during this present great national military emergency I think the 
scientists and engineers who must be called upon to furnish the tech- 
nical knowledge necessary to match or more than equal the tremendous 
range of such information in the hands of Hitler should be given to 
understand by our Government that from now on they are going to 
-be on the same basis for their personal services as the rest of the pro- 
fessional men in this country. 

In this connection the committee’s attention is invited to paragraph 
68 of title 35 of the United States Code, which gives to the United 
States the right to use any invention without license from the patentees 
and without compensation except after proceedings in the Court of 
Claims. This act says: 

‘Whenever an invention described in and covered by a patent of the United States 
shall be used or manufactured by or for the United States without license of the 
owner thereof, or lawful right to use or manufacture the same, the owner's 
remedy shall be by suit against the United States in the Court of Claims for the 
recovery of his reasonable and entire compensation for such use and manufacture. 

This provision of law was adopted during the last World War in 
order to relieve the Government departments from the necessity of 
negotiating with patentees for the use of devices which were necessary 
for the national defense. The purpose was to permit the United States 
to use any invention or patented ‘device which might be necessary for 
national defense and defer the question of compensation to a later time 
of less emergency by court proceedings. This sounds like a very fair 
and equitable way to arrive at proper compensation to the successful 
inventors, but it does not work out that way, because it requires a 
great many years to run the gauntlet of litigation. I am one of the 

‘ew inventors who has ever succeeded in breaking the mass of techni- 
calities of that legal procedure. There have not been more than two 
or three inventors, including myself, who have successfully carried 
litigation through to compensation. Hundreds of corporations have 
been successful but not the inventors. I have been 22 years in litigation 
with the Government and getting through)the Congress, and I still have 
not been entirely paid as the act of Congress orders. The fact is I 
am now back in the courts again suing the Government for the money 
which the Congress has appropriated to me, and as far as I and my 
staff attorneys can see we do not know how many more years I have 
to spend in litigation. In order to keep me in the courts the Attorney 
General has made new rulings of law, and I am the first claimant to 
which these new rules have been applied. He was not sustained in the 
District Federal court, but the court of appeals has sustained him, 
and now we find another hurdle that the inventor must overcome. The 
Government will not pay him, even with an act of Congress and several 
court decisions in his favor, so long as there are any unsettled claims 
against the fund, no matter how flimsy those claims may be. 

Entirely aside, however, from' the question of the injustice caused 
to an inventor by reason of the long delays in obtaining payment, 
it is manifestly unfair to impose upon him the additional injustice 


260 REVENUE REVISION OF 1941 


of paying higher rates of taxes on the compensation when it is 
actually received, due to the fact that it is received in a lump sum 
and due to the further fact that income-tax rates have been radically 
increased since it was originally due. It certainly is a strange twist 
of reasoning, when the Government owes the money to an inventor 
and the Government causes the delay of the payment over a lon; 
period of years, for the Government to expect to take the incre 
taxes at the end of that delay beyond what would have been due 
and payable to the inventor if payment had been made when right- 
fully due. In other words, the Government can profit by its own wrong. 
In my case I have been the winner in the courts and the Congress 
in my fight for payment, but the Government insists that it is going 
to take a much greater tax out of the fund when received than it 
could have taken had it been paid when due. 

And here is another point, gentlemen: The Government has used 
that money, almost $600,000, for 22 years without the payment of 
interest to me for its use. The interest would, of course, amount to 
more than the principal if interest were paid, so the Government 
doubly profits—uses my money without interest and then socks me 
the tax of today rather than the tax it would have received from me 
had it paid the money due me 22 years ago. and will undoubtedly 
try to apply surtaxes on the final payments which would not be appli- 
cable if the payments had been made over a period of years as they 
became due. But the attorneys in my case, let me remind you again, 
apportion the taxes on their earnings in this case over most of those 
22 years. 

he committee is, of course, aware that under the existing statutes 
(par. 284, title 28, U. S. Code) no interest is payable upon any 
claim against the United States until after judgment has been ren- 
dered, so I received no interest while my money was detained for more 
than 22 years. 

What I want to suggest to the committee is that an amendment 
be added to paragraph 107 of the Internal Revenue Code, which is 
title 26 of the United States Code, and that the amendment will 
make clear that inventors are to be allowed the same benefits af- 
forded to all other professional men, and I suggest the amendment 
which I read at the beginning of my remarks. Last year the Senate 
passed an amendment to the tax bill which in fact would only cover 
my particular case. It would have protected me against an unfair 
tax. That amendment did not pass Congress. I might bring that 
amendment back here now, but I am not asking any special favors 
for myself.- I am asking that along with myself every other scien- 
tist, engineer, and inventor who may create and patent a device 
and be paid for it get the same treatment on the tax schedules 
which every other citizen gets, and the amendment suggested here 
is broad enough to cover all inventors and not just myself. 

In my tax return for 1940, reporting the portion of the sum di- 
rected to be paid to me by Congress which was received in that 
year, it was necessary for me to compute my tax obligations on an 
entirely different basis than attorneys and other professional men 
furnishing personal services. Under the special circumstances in 
my case and as the law now stands, the method used was unques- 
tionably the proper one. However, I believe that I and others like 
me are entitled to a clear and definite provision which will give us 
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the same rights under the tax laws as other professional men under 
the same circumstances. . 

Mr. Cooper. What was the amount of the bill passed by Congress 
jn your interest, Mr. Barlow? 

Mr. Bartow. It was just a little under $600,000. 

Mr. Coorer. And now your proposal is to distribute that over a 

eriod of 22 years? . 

p Mr. Barrow. No. I ask that it be distributed over the period 
jn which I did the work, and when the money was due. . 

Mr. Coorer. I understood you to say that you worked on it 22 
ears, is that right? 

4 Mr. Bantow. No. We developed those bombs in 1914, 1915, and 
1916, and when war was declared in 1917 we were ready to go, and 
they had started on the contracts to make those bombs. My work 
then was finished. 

Mr. Cooper. You refer to a period of 22 years; what was that? 

Mr. Bartow. The attorneys who have been handling this case 
in order to get settlement have had it for 22 years since I completed 
my work, and they are allowed to divide up their fees apportioned 
over the 22-year period. 

Mr. Cooper. I am familiar with that provision. I am asking 
over how long a period you want your $600,000 of income dis- 
tributed? 

Mr. Bartow. I want mine distributed over the period in which 
I did the work, as every other professional service is entitled to do. 

Mr. Cooper. And how long was that? 

Mr. Bartow. That was about 4 years. 

Mr. Cooper. Was it your bomb with which a demonstration was 
put on out here recently, in the killing of some goats? 

Mr. Bartow. That is a new explosive. And it would be wrong 
to take the test which the press gave you records of as the facts 
concerning the test. We were merely attempting at that time to 
find out whether the detonating waves would kill or not. How- 
ever, the cameras out there, the official cameras, the infrared ray 
camera picture, shows that that explosive which you now refer to 
and which is a new development of mine, is five times as fast as 
TNT, and the Bureau of Standards reports that it is 33 percent more 
powerful than TNT and would cost about one twenty-fifth of the cost 
of TNT. That is a new development. 

Mr. Coover. It was not your bomb that was demonstrated at the 
time when those goats were supposed to be killed? 

Mr. Bartow. The War and Navy Departments agreed to have a 
series of tests made, at which there would be present members of 
certain committees of the Congress. I expected that they would 
keep that agreement, and that we were to make a series of tests. 
I set the bomb 30 feet above the ground. The detonation wave caused 
by this bomb is horizontal, like on a pancake pattern, while the 
TNT wave is globular. I have contended right along that we should 
have to find a bomb of stronger detonation qualities, because it was 
reported that the Germans had dropped a bomb in Barcelona that 
killed-700 people by detonation waves alone. 

Mr. Cooper. That is all, I think. 
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The Caamman. Was this demonstration for the purpose of 
demonstrating. the efficacy of the bomb or the resistance of the 

oats 
i Mr. Bartow. If it was, it made a goat out of me. 

The Cuamman. The purpose was to show the efficacy of the bomb? 

Mr. Bartow. It was not a bomb; it was just a canvas bag. There 
was no shell at all. When this bomb detonated, it detonated flat, 
and not spherical. The TNT bomb gave out a great spherical fire, 
and it took 18 frames on the motion picture film to photograph the 
TNT result, and it took only 4 to catch the Glmite flame. 

We were trying to find out how Hitler had killed those people 
in Barcelona with that demolition bomb. 

We do know that this explosive that I am talking about, is five 
times as fast as TNT. We do know that it is only 25 percent as 
expensive as TNT. We were trying to find some bomb that was 
better than anything they had in this country now. We have got 
to try to get something in view of conditions, in the world today. 

Mr. Wooprvurr. Mr. Chairman, preceding my questions of Mr. 
Barlow, whom I have known for many years, and for whom I have 
the very highest respect, I should like to say that I have seen the 
moving pictures Mr. Barlow refers to, and I think it would be 
perfectly astonishing to every member of this committee to see 
those pictures. 

Now, Mr. Barlow, as I recall, Congress appropriated approxi- 
mately $600,000 in order to pay you for the work that you did more 
than 20 years ago? 

Mr. Bartow. Pretty nearly 23 years. 

Mr. Woonrvr, And this appropriation was made last year? 

Mr. Bartow. Yes, sir. 

Mr. Wooprvurr. And it is in reference to the taxes on that payment 
that you are now appearing before the committee. 

Mr. Bartow. Yes, sir. And in the interest of the other engineers 
and inventors of this country that America must depend on at this 
time in order to match the situation that we are facing. 

Mr. Woovrvurr. Mr. Barlow, how many years have you been in the 
courts and before the Congress, endeavoring to secure payment on 
your contract made during the World War? 

Mr. Bartow, Just about 23 years. 

Mr. Woovrvrr, And during that time you have been through the 
Court of Claims and through the various steps up to the Supreme 
Court itself? 

Mr. Bartow. Well, I first had to come to the Congress and get 
ermission to sue. That meant that one Member’s objection would 
lefeat my plea to be allowed to sue the Government. After 21 

years, every Member voted that I should be permitted to sue the 
Government. That was in 1927. I have been 11 years in the Court 
of Claims. I got two unanimous decisions from the court. 

Then I came back to the Congress. That was another 3 years. 
‘The vote in the Senate was unanimous, and it was a vote of almost 
3 to 1 in the House. The President signed the bill, and the Comp- 
troller General cleared me of all liability to the Government. 

It was 2 months before I got some of the money, and then I got 
$300,000 on one day when the Secretary of the Treasury was faced 
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with immediate arrest for contempt of court, and they gave me $300,000 
then. 

Mr. Wooprvrr. I assume that it was the intention of Con, 
when they appropriated $600,000 or thereabouts, to make this long- 
due payment to you, that you should get the money without delay. 

Mr. Bartow. P vould certainly prefer to pay the 1940 tax rates 
on it than the rates that we are going to be faced with in this bill. 

Mr. Woovrurr. What excuse has the Treasury Department offered 
because of the fact that you have not been paid? 

Mr. Bartow. They have offered no excuse, except the Attorney 
General ruled in my particular case that anybody who has a claim 
against Barlow may present it without any injunction or without 
any indemnity bond. The district court overruled him on that, but 
the appellate court sustained him, reversing the ruling of the district 
court. 


I would like to tell you gentlemen something. This is not a tax 
matter, but I think this is important to the Government, because we 
are all interested in the national-defense efforts; this ruling of the 
Attorney General has made it possible for any blackmailer or ex- 
tortionist to come down here, without any indemnity bond or‘any- 
thing, and under the law as he claims it is, make anyone the victim 
of their scheme to extort money from them. That is what I am up 
against. 

Mr. Wooprvrr. Under the law, any claimant against you would be 
required to ask for an injunction and to put up a very stiff surety bond 
for your protection, is that true? 

Mr. Bartow. That is true. 

Mr. Woonrurr. That is under the law as we have known it in the 
past. 

Mr. Bartow. That was the law until the new rulings on my case and 
after Congress appropriated this money. That was the case, that they 
had to put up an indemnity bond, a surety bond, before they could stop 
any payment of that kind. But in this case, when I was to get the 
money, they made a new law. That was the only way they could stop 
the payment that Congress ordered. 

Mr. Drncett. Who made the law? 

Mr. Bartow. The Attorney General interpreted the law and the 
appellate court sustained him. 

Mr. Drncext. In other words, the court made the law? 

Mr. Bartow. Yes. 

Mr. Wooprurr. Now, Mr. Barlow, you indicate that you wish 
the committee to understand that the Attorney General has made new 
law by his ruling, and that he has been sustained by the appellate 
court, and that means that any claimants, justified or otherwise, may 
now hold up Payment of Government funds by merely claiming a 
right to those funds? 

Mr. Bartow. That is exactly right. 

Mr. Wooorvrr. And he is not required to get an injunction and is 
not required to put up a surety bond when he does that? 

Mr. Bartow. The court ruled that an injunction was necessary and 
that an indemnity bond should be put up in the sum of $25,000, but the 
appellate court overruled the lower court and sustained the Attorney 
General, and no injunction and no bond whatever was necessary. 
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Mr. Wooprurr. Mr. Barlow, you say that you have made a tax return 
on the first half of the money you have been paid, 

Mr. Bartow. Yes, sir. I made a return for 1940 on the first half. 

Mr. Woonrurr. And now because of the delay in paying you the 
other half, and because of the imminence of higher taxes, you may be 
required to pay an additional tax. 

r. Bartow. Yes, sir. And if I do, it will be a Government gain 
again, by tying up my funds which Congress appropriated a year ago. 

Mr. Wooprvrr. It is the Government departments which are holding 
you up in spite of the action of Congress, as I understand it. 

Mr. Bartow. Yes, sir;as they have for 23 years, they are still holding 
me up, in spite of the act of Congress. 

Mr. Woonrurr. If you make a return and pay the tax for the second 
half of the money to be paid you, the Government will gain by reason 
of the higher taxes, simply because they have held up the money that 
was due you, until taxes shall have been raised? 

Mr. Bartow. It will continue to get the benefits from my money, just 
as they have for 23 years, without interest, and raising the tax rate 
which I will have to pay, and which I would not have had to pay if the 
money had been paid me when it was due. 

Mr. Woovrorr. I remember shortly after Congress had taken action 
in this case, you made the statement to me, among others, that you 
would, when you got the money, proceed with your experiments with 
Glmite. Before you deal with that, however, I want to ask you this 
question: Have you a copy of the report that was made by the Bureau 
of Standards on Glmite! 

Mr. Bartow. Yes, sir; I have. I do not think it is relevant, but if 
the committee is interested, there is just a paragraph of it that would 
indicate what it was. 

Mr. Wooprurr. The question of this new explosive has come up, and 
there has been a lot of misinformation given the public regarding it. I 
think that somewhere in a Government record we ought to have the 
report of the Bureau of Standards on that particular explosive, be- 
cause we are especially in need of explosives at thistime. Certainly, if 
there ever has been such a time in the history of this country, it is now 
that we need to get all of our equipment and supplies, if possible, at a 
reasonable price. So I think this is very Pertinent at this particular 
time when we are proposing to put upon the statute books additional 
taxes in order to take care of our national defense. 

Mr. Bartow. Mr. Woodruff, and members of the committee, I did 
make that statement to you, that when I received the money I was 
going to carry through the work without waiting for the departments. 
I thought I would have enough funds to do it. But the way things 
have gone, and unless they change, I am going to be in litigation 
for the rest of my life over this thing, and even if I am paid I will not 
have enough money to pay the obligations that I have had to incur 
over the last 23 years, and pay the Government taxes. I figured the 
other day with my attorneys that I would be about $40,000 in the hole. 
That means that in the future all of my salary and income can be 
attached by the Government for taxes, and I shall have to go into 
bankruptcy to save myself, 

This report is a photostatic copy of a report of the Bureau of 
Standards. The two Naval Committees of Congress and the two 
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Military Committees as a joint subcommittee asked the Bureau of 
Standards to come in and observe the tests on Glmite, because they 
would not accept the report of the War and Navy Departments on it, 
because they were in such conflict. They asked the Bureau of Stand- 
ards to make observations and a report on this Glmite as against TNT, 
and their findings are included in this report. 

Mr. Woovrvrr. Mr. Chairman, I ask unanimous consent that that 
report be made a part of this record. 

Mr. Bartow. The report shows that this particular explosive is 
one-third more powerful than TNT and costs one-fifth of the price. 

The Cramman. Is there objection to the request of the gentleman 
from Michigan? 

(There was no objection.) 

(The report referred to is as follows:) 


NavionaL BurEAU OF STANDARDS: 
REPORT 


To: Senator Morris Sheppard, chairman, joint committee of the Committees 
on Military and Naval Affairs of the Senate and House of Representatives. 

Subject : Measurements made during tests of Glmite at Naval Air Station, Ana- 
costia, D. ©., June 11, 1940, 


Occasion for tests.—Request of Senator Sheppard, in a letter (reference 1) 
to the Director of the National Bureau of Standards, dated June 3, that repre- 
sentatives of the Bureau weigh the charges of explosives and “time the tests” 
described in that letter. 

Nature of teste—Weighed charges of Glmite and TNT were detonated as 
specified in reference 1, in the following words: 

“The weight charges of both explosives will be detonated in a test unit 
supplied by Barlow or the Glenn L. Martin Co. The test unit will consist of 
a six-piece steel chamber, similar to the one used at Aberdeen May 25 last. 
The chamber will be set in a hole in the ground 214 feet deep and 5 feet in 
diameter. A G-inch timber foundation will be placed on the bottom of the 
hole, size 4 by 4 feet. 

“The time in the air of the top plate of the chamber will be the basis for 
calculation of the relative comparison of the explosive power.” 

With the exception of the weighing and timing done by representatives of 
the National Bureau of Standards, as requested in reference 1, the tests were 
conducted exclusively by L. P. Barlow and his assistants. The observations 
made by members of the Bureau were Hmited to weighing and timing as 
specified. 

Apparatus used.—Weights were made on a portuble balance with two scales 
graduated to represent 1 ounce and 10 grams, respectively. When making 
weights of integral ounces, the weight could be judged probably within one 
or two hundredths of an ounce by coincidence of the index line with the one 
Hne of the scale. With the aid of the metric scale, the avoirdupois scale could 
be read to 0.1 pound with ease and certainty. After setting up in the field, 
the balance was tested with standard weights of 8 16, and 24 ounces and 
found to read correctly. Three stop watches recently calibrated by the Time 
Section of the Bureau were used for timing. The errors shown by the certi 
ficates were far too small to be significant during the short intervals time 
the only errors in timing, therefore, were the personal errors of the observers. 

Weighing of oharges.—Three charges of one-half pound each and two charges 
of 1 pound each of TNT, supplied by the naval air station, were weighed 
in tarred canvas bags, probably within 0.02 ounce. The weighed charges of 
Gimite included the weight of the canvas containers as well as the absorbed 
liquid oxygen and could not be ascertained as accurately as the weights of 


919510—41—vol, 1-18 


266 REVENUE REVISION OF 1941 

TNT because the weights were always changing, at slowly diminishing rates 
of about 1 ounce in 2 minutes. Each charge was taken from the balance 
when its weight was 0.5 ounce in excess of the nominal weight. The time 
required to arrange the charge in the explosion chamber and permit the work- 
men to reach safety was about 1-13 minutes, during which the charge should 
have reached very nearly the nominal weight of one-half or 1 pound. The 
inclusion of the weight of the cotton big, «bout 0.3 ounce, in the weight of 
the Glmite, but not of the TNT, is legitimate, since the cloth absorbs oxygen 
and supplies energy during the explosion just as does the Glmite; but there 
is a deficiency of oxygen in the explosion of TNT (sometimes supplied by add- 
ing an oxidizing substance with the production of a more powerful but less 
safe explosive, and the cotton cannot be expected to contribute to the energy 
released. 

Time of top plate in air—The flight of the top plate was timed by H. L. 
Dryden and E. R. Weaver, of the National Bureau of Standards, and W. J. 
Huff, of the United States Bureau of Mines, using Bureau of Standards stop 
watches, and by Buckley and Henderson, of Mr. Barlow’s organization, using 
their own stop watches. The intervals observed were as follows: 


Test 1, 8 ounces TNT Test 6, 8 ounces Glmite 


Time, seconds | Observer : 


Observer : 


Test 2, 8 ounces TNT 


Observer: 


Test 7, 1 pound TNT 


Observer: 


Test 3, 8 ounces TNT 


Observer: 


Test 8, 1 pound Glmite 


Observer : 


Test 4, 8 ounces Gimite 


Observer : 
Dryden-. 
Weaver-. 
Hofft__. 


Henderson. 

Test 5, 8 ounces Glmite 
Observer : 

Dryden_. 


Weaver-. 
Huff. 


Test 9,1 pound TNT 
Observer : 


Barlow representatives___. 


Test 10, 1 pound Gimite 


Observer : 
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Averages of observations of time 


8 ounces TNT: ‘Time, seconds 
Bureau of Standards representatives. 4,83 
Bureau of Standards watches. 4.84 
All observers-. 4.81 

8 ounces Glmite: 

Bureau of Standards representatives. 5.57 
Bureau of Standards watches. 5.53 
All_observers_. 5.60 

1 pound TNT: 

Bureau of Standards representatives_. 7.10 
Bureau of Standards watches. 7.10 
All_ observers. erates 7.08 

1 pound Gimite: 

Bureau of Standards representatives_. 8.00 
Bureau of Standards watche: TH 
All observers_ 8.06 


Conclusion.—The observations of Dryden and Weaver agree with one another 
and with those of Huff well enough to be considered reliable as to the average 
duration of the flights of the plate under the several conditions and will be 
used in the following calculation. Neglecting the energy expended in over- 
coming the resistance of the air and the energy of rotation, both of which are 
small, the energy imparted to the plate by the explosion is proportional to the 
square of the duration of flight. Squaring the ratio of average observed time 
gives for the ratio of energy transmitted to the plate by the Gimite to that 
transmitted to the plate by the TNT the following values: 


S-ounce charges. 1.38 
1-pound charges. 127 


The ratio of energy imparted to the plate by 1 pound of explosive to that 
imparted by 8 ounces of the same explosive was: 


For TNT. 2.16 
For Gimite. 2.06 


By subtracting from the heat of formation of carbon dioxide the latent heat of 
liquid oxygen and the amount of heat required to raise the temperature of 
products of combustion from the temperature of liquid oxygen to 25° C., the 
amount of energy “theoretically” available from an explosive consisting of pure 
carbon and pure liquid oxygen in exactly the right proportion is found to be 
1,975 calories per gram of total explosive, which is 2.2 times the energy available 
from the same weight of TNT. It is probable that the chief causes of the differ- 
ence between the ratio 2.2 for the “theoretical” oxygen explosive and the ratio 
1.8, observed in the comparison between Glmite and TNT, are (1) the fact that 
Gimite is not pure carbon and the liquid oxygen is probably not pure oxygen, 
and (2) inexact proportioning of oxygen and carbon, not only as a whole but 
locally within the explosive mass. The difficulty cannot be avoided when the 
proportions must be determined by the soaking of liquid oxygen into the voids of 
the porous carbon, and the proportions change rapidly after the cartridge is 
removed from the liquid oxygen. 

No comment is made on the suitability of the method of testing as a means of 
determining the probable usefulness of Glmite as a military explosive. This is 
a subject outside the Bureau's assignment and experience. 

Respectfully, 


E. C. Crirrenven, 
Acting Director. 
Lyman J. Briacs, 
Director. 
Mr. Dincety. Mr. Barlow, you touched a rather sore spot when you 
talked about any Tom, Dick, or Harry or jackleg lawyer or black- 
mailer, attaching the moneys that are legitimately due you. Now 
you say the Attorney General issued that ruling and was sustained by 
the courts? 
Mr. Barwow. By the appellate court, not the district court. 
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Mr. Drnceit. I wish you would put in the record for my benefit, 
or give to me, the names of the judges, if you have them. Do you have 
their names? 

Mr. Bartow. I cannot give them to you offhand. 

Mr. Dincext. I wish you would put that in the record for my benefit. 
I want to know who it is and the type of judge who will not protect a 
citizen by requiring the deposit of an indemnity bond in such a case 
as that which you cite. There is altogether too much of that loose 
abuse of discretion and of judicial privilege, and I think it ought to 
be stopped. 7 

Mr. Barvow. I think it ought to be investigated. 

Mr. Dineey. I want these judges to understand that there is at 
least one member of this committee that resents it, and sooner or later 
Congress is going to deal with the problem and will stop it. Congress 
will prescribe some very definite rules of practice and behavior to be 
followed by these judges who at times run wild. I believe that any 
citizen should have the right to file a legitimate claim against the 
money due you, but the test of the legitimacy and of the sincerity of 
the action should require at the very least an indemnifying bond. If 
the claims against you are not sustained and you suffer a loss, will the 
judge provide a means of recovery or. will you have to sue? The 
practice is wrong, or at least too loosely handled. 

Mr. Bartow. I thank you for that request, and I shall have my 
attorneys prepare a statement indicating the names of the judges in 
that case. 

(The statement requested is as follows:) 


AppiTion To Mz. Baktow’s Testimony, Apkit. 30, 48 REQUESTED BY 
REPRESENTATIVE DINGELL 


Following is a memorandum from Mr. Barlow's attorneys which is inserted 
in the record in response to the request made by Mr. Dingell : 

On September 6, 1940, the President of the United States approved an act 
of Congress directing the Secretary of the Treasury to pay to Lester P. Barlow 
the sum of: $592,719.21, in full settlement of Barlow’s claim against the United 
States for the infringement of patents on a series of aerial bombs. This 
was part of the sum found to be due Barlow. by the Court of Claims. 

On September 9, 1940, a unit was filed in the United States District Court 
for the District of Columbia by John F. Clark, a lawyer, of Los Angeles, Calif., 
in which Barlow was named as defendant, together with Henry Morgenthau, 
Secretary of the Treasury, and William A. Julian, Treasurer of the United 
States. ‘The suit requested a preliminary Injunction to restrain the Govern- 
ment from paying this money and Barlow from receiving it until Clark's 
claim to a half interest therein should be adjudicated, and that upon such 
an adjudication the Government officers should be required by court order to 
pay one-half to Clark. 

The suit was bused on the assertion that the compensation about to be paid 
to Barlow was for infringement of inventions, a half interest in which had 
been given by Barlow to Clark in a written contract for legal services 25 
years ago, on October 22, 1915. The original pleadings made no mention of 
the fact that 17 years ago, in 1923, Clark had given to Barlow a complete 
release of all claims in consideration of $12000 in cash, which settlement 
was made in connection with two suits in the State of New York in which 
Clerk had asserted against Barlow the same claim to a half interest in the 
same patents. When this release was pleaded in Barlow's answer, Clark then, 
and only then, amended his complaint to admit the release and to allege that 
the release was obtained by fraud. 

The rules of civil procedure for the district courts of the United States 
requite (rule 65) that in order to obtain a preliminary injunction in a suit 
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which that relief is asked, (1) the applicant mst’ move fot this relief, (2) 
there must be an opportunity for both sides to be heard by the court, and 
(3) the applicant must give security “in such sum us the court deems proper, 
for the payment of such costs and damages as may be incurred or suffered by 
any party who is fuund to have been wrongfully enjoined or restrained.” 
‘The language of the rule and the wil-established law on the subject (previous 
to this case) presupposes, of course, that there shall be a finding by the 
court issuing the preliminary injunction that there is at least a prima facie 
showing of merit to the claim, 

In this case, however, no such hearing, prima facie showing, or security 
was required. The Department of Justice immediately announced that no 
payment would be made to Barlow, with or without an injunction, until there 
was an adjudication of the Clark claim or an order issued by the court re- 
quiring payment. Attorneys for Barlow were informed by the Justice De- 
partment that this position was being taken on the basis of Jones v. Security 
and Exchange Commission (298 U. 8.1). The Justice Department stated that 
it interpreted the Supreme Court's decision in that case to hold that anyone 
with notice of a suit asking an injunction acts at his peril in changing the 
status quo of the subject matter even if an injunction has not been issued. 
The intent of the Supreme Court, it is submitted, was to restate the well- 
established principle of law that a person with notice of an injunction suit 
cannot change the status quo until the court has had reasonable time to 
act. The position of the Justica Department, however, is, as the facts of 
this case show, that the status quo must be maintained until the suit settled 
or a court order issued changing the status quo, which, of course, gives the 
claimant the benefit of an injunction without hearing, without a finding of 
prima facie showing of merit by the court, and without bond. In this case 
the status quo has been maintained in the face of a judgment for Barlow by 
the District court und for nearly 8 months, 

When this situation developed and the plaintiff Clark made no move for pre- 
liminary injunction—this being unnecessary to him because he was having all 
the benefits of an injunction without bond and without the necessity of even 
making out a prima facie case, because of this unprecedented ruling of the 
Attorney General. Barlow's attorneys, by cross complaint in the same suit against 
Morgenthau and Julian asked for an order for immediate payment, on the grounds 
(1) that the payment was directed by law, (2) that there was no legal objection 
to it, and (3) that there was no injunction to prohibit the payment. Mr. Justice 
Jennings Bailey rendered judgment on this cross complaint in favor of Barlow 
and directed that one-half the amount due be paid immediately and uncondi- 
tionally and that the remaining half be paid within 10 days unless within that 
time the plaintiff Clark filed a surety bond of $25,000 to secure Barlow against 
damage. A special appeal from this order was taken to the Court of Appeals 
for the District of Columbia by the plaintiff Clark and in connection with that 
appeal a motion was made for stay of Mr. Justice Bailey’s order which the 
court of appeals (Judges Miller, Edgerton, and Rutledge) granted in part. It 
permitted one-half the sum due to be paid to Barlow, but stayed the portion of 
the district court order which required payment of the other half unless Clark 
filed a $25,000 bond. This stay, by its terms, was to be effective until such time 
as Clark's suit should be decided by the district court, the effect of this stay, in 
conjunction with the attitude of the Justice Department, not to pay unless required 
by court order, being to continue to give Clark the benefit of an injunction without 
a hearing on the case, without a prima facle showing of merit, and without a 

ond. 

The case was then decided on the merits in the district court, Mr. Justice 
Bailey heard the case and rendered Judgment for Barlow, dismissing the suit. 

Again the case was appealed, again a motion was mide for stay, and again 
the Court of Appeals for the District of Columbia (Judges Groner, Miller, and 
Ruthledve) granted a stay of the district court’s order requiring the Government 
officers to pay the balance due to Barlow, this time until the case should be decided 
on appeal by that court. This time the court of appeals did require a bond, but 
it accepted Clark's personal bond, after having first found him to be a pauper 
and entitled to prosecute the appeal without payment of costs in forma pauperis. 
Barlow was required to deposit $25 costs on appeal and Clark nothing. 

The case was argued in the court of appeals on March 14 and is still pending 
for decision, 
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‘This situation has been brought about by the Justice Department's ruling that 
the money should not be paid without a settlement of the Clark litigation or an 
order of the court, and the court of appeals’ action in staying the district court's 
order for that purpose. 

Clark has had, therefore, the benefit of what is in effect an injunction by reason 
of the Department of Justice ruling and the actions of the court of appeals since 
September 9, 1940—nearly 8 months—without a surety bond, and since January 
29, 1941, in the face of a judgment in Barlow's favor by the district court. 

‘No opinion has yet been rendered by the court of appeals showing the legal 
bases for the actions taken in this case. The Department of Justice stands 
squarely on Jones v. Security and Exchange Commission. So far as can be 
determined in the absence of an opinion the court of appeals stands on rule 73 
(d) of the new rules of civil procedure (statutory) which provides, in part in 
reference to supersedeas bonds on appeals as follows: 

“When the judgment is for the recovery of money not otherwise secured, the 
amount of the bond shall be fixed at such sum as will cover the whole amount 
of the judgment remaining unsatisfjed, costs on appeal, interest, and damages 
for delay, unless the court after notice and hearing and for good cause shown 
fizes a different amount or orders security other than the bond.” 

The Italicized portion of this rule is new as compared to the established law 
prior to the new Federal rules. The new Federal rules were adopted by Con- 
gress and have the effect of law. 

The result which has been obtained, therefore, the allowance in effect of an 
injunction without bond or hearing, cannot be ascribed to a single cause. Two 
things have joined to produce this result : 

(1) The holding of the Department of Justice that no money should be 
paid to Barlow prior to an adjudication of the Clark claim or in compliance with 
court order, and 

(2) The holding of the court of appeals that when such a court order is issued 
requiring payment by Government officers it may stay such an order, on the 
motion of a third party without a surety bond. 

The result is an injunction by whatever name it may be called. 

During the next several years the Government will spend many billions of 
dollars for defense needs. If these rulings of law are continued in force, every 
payment will be subject to attack by persons asserting flimsy claims against 
those to whom the money has been directed by law to be paid. Payments will 
be held up indefinitely and the defense program seriously handicapped or 
persons doing business with the Government must anticipate that in order 
to get their money promptly they must settle nuisance suits, and with the hold 
which these rulings will give to persons asserting claims, the settlement ‘of 
such suits will probably come high. All the claimant will have to do is to file 
his suit and wait to be paid off. 

Of course the Supreme Court never meant to establish any such practice by 
its decision in Jones v. Securities € Exchange Commission. It merely held that 
when a person has notice of an injunction proceeding he cannot change the status 
of the subject matter of the suit until the court has had a chance to act in an 
orderly manner. In other words, he cannot be permitted to “race against the 
law.” Certainly it never intended to permit a claimant to get the benefit of an 
indefinite injunction without complying with the law, merely by the filing of a 
suit. An examination of the precedents cited by the Supreme Court in support 
of its decision clearly shows its intent. 

However, the interpretation adopted by the Department of Justice is now the 
law in this jurisdiction by reason of the fact that the court of appeals has made 
it impossible to obtain a court order for payment of money under such circum- 
stances. This law can be changed promptly only by act of Congress, because 
an appeal in the Barlow case to the Supreme Court would take several years and 
a final decision on the merits of the case in the court of appeals, if im favor of 
Barlow, will put the matter in such a position that it never can get to the Supreme 
Court, although Barlow has already been denied half his money for nearly 8 
months. At 6 percent interest he has lost about $10,000, but he has lost five ot 
six times that amount indirectly due to the fact that he has been unable to carry 
out plans made in anticipation of the receipt of the money due him. 

‘When it becomes known how easily payments from the Government may be held 
up in the District of Columbia, as it will when the Barlow case is fully reported 
on appeal, this jurisdiction will become a “happy hunting ground” for unscrupu- 
lous claimants. With billions flowing out from the Government agencies in the 
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District of Columbia, it will not be long before the local courts will be deluged with 
suits, the mere filing of which can hold up sums needed by the persons to whom 
the money is due to carry out defense contracts, and with no obligation on the 
claimants except to sit back and wait to be paid off. 

This new legal rule should be changed immediately. Such a change cannot 
help Barlow, because in his case the damage has already been done. In the 
interest of decency and fair dealing. however, the law should be so fixed that a 
continuation of the practice established in the Barlow case will not be permitted 
to cause untold damage and injustice to others who cooperate with the Govern- 
ment's national-defense program. 

The Cuamman. If there are no further questions we thank you for 
your appearance, Mr. Barlow. 

The next witness is Miss Agnes M. Jenks, New York City. 


STATEMENT OF MISS AGNES M. JENKS, NEW YORK, N. Y. 


The Cuamman. Give your name and address, and whom you repre- 
sent, please. 

Miss Jenxs. My name is Agnes M. Jenks, 23 Lexington Avenue, 
New York City; Sixteenth Congressional District. 

Mr. Chairman and gentlemen, I represent my own self and the 
financial middle class of this country. Those are the people that I 
stand for. 

The time has come when the people of this country have become so 
distraught over taxes that there has never been anything like it in 
the country. That is natural, considering the condition we are in. 

Most of our information comes from the newspapers—and, of course, 
you know I cannot vouch for newspapers or what they say—but this 
is what we read—that our savings are going to be attached, that a 
tax is going to be put on them; that a tax is going to be put on even 
annuities from life insurance, and on accounts in commercial banks, 
checking accounts, and various other things. Also, that the basis 
of property in testimentary trusts, including insurance, is to be re- 
checked as to the beneficiaries. It is a very difficult thing at this 
moment to actually take out a life-insurance annuity and name bene- 
ficiaries who will have any benefit, if this proposition is not handled 
with great care. 

We read that the heaviest burden is to be put on to the shoulders 
of the financial middle classes, because as some of the newspapers say, 
they are the only classes who can afford to carry the tax. Of course, 
we all know that that is a ridiculous statement. We begin to hear 
talk of the diminishing return, that the rates have been taxed to the 
point of saturation. But gentlemen, these are catch phrases, like 
political slogans, and I have made up a lot of them. 

The matter of raising taxation on incomes in the higher brackets 
and heavy taxation on incomes in the very low brackets is » very 
serious proposition. You must remember that the very rich, even 
if they are taxed 75 percent of their incomes, still remain on the 
25 percent a very rich group of people, plus something else. Now, 
what is that plus? Many of these people have carried in their 
private portfolios since 1922 the 4 percent and 414 percent tax- 
exempt bonds. They are not all held by the banks. Some of them 
are held by the banks, but one man reported that in a period of 
20 years he had $107,000,000 of those bonds in his personal private 
portfolio. The late Senator Couzens is said to have left $30,000,000 
of such tax exempts. 


